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Some new commissioners begin their jobs with greet experiencein utility regulation and
familiarity with itslanguage. To othersit isanew redm. This primer provides a brief overview
of the higtory and structure of state commission regulaions with links to some fundamentd
sources and aglossary linked to the text.* Blue hyperlinks mark internal links between the text
and the glossary; purple hyperlinks open externd websites.

Public Utilities

Public utilities are business enterprises that provide essentid services to the economy and
are public in nature. The features that make an enterprise public include supplying continuous or
repested service through permanent physical connections between the plant of the supplier and
the premises of the customer (e.g., dectricity or water). Public enterprises also include
trangportation entities such as arlines, rallroads, and gas or oil pipeine companies. The high
degree of public interest in the provision and widespread use of these services forms the basis for
government regulaion. Economicaly, the bassfor traditiona regulation was the bdlief that
these services are more efficiently provided by monopoly firms rather than through competitive
markets. Whether monopoalies, or increasingly, multiple firms in competition, most public utility
sarvice providers are private firms whose operations are governed by law and regulated by public
authorities. Supreme Court Justice Louis Brandeis summarized the relationship as such: “the
company isthe subgtitute for the State in the performance of the public service, thus becoming a

public servant.”?

! This primer was prepared with the considerable assistance of Alex Koles, Ted Lehman, and Michael Murphy.
2 Missouri ex rel. Southwestern Bell Tel. Co. v. Missouri Pub. Serv. Comm'n, 262 U.S. 276, 291 (1923) (Brandeis
and Holmes JJ., concurring).
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Theterm “public utilities’ is becoming less used, often being replaced by “companies’ or

“service providers.”
Regulatory Mission

Regulation is where often contending visions of the public interest among political
authorities, private enterprises, and consumers intersect. State regulatory commissions must
baance an increasng number of interests as they fulfill their missons. The missions of public
utility regulation include: promoting workable competition in formerly regulated markets,
preventing excessive monopoly profits and unreasonable price discrimination; supporting socid
gods such as universal service and green power; and ensuring maximum public ssfety and
management efficiency. These missons may a times conflict, and the role of the commissioner
isto act to affirm public faith and confidence in both markets and the government. Because
regulated utilities exist within and are important to the overal economy, regulation of public
utilities cannot be divorced from the operating logic of competition in the rest of the economy.
Instead, regulation is a subgtitute for competition and “ should attempt to put the utility sector

under the same restraints competition places on the industria sector.”

Because utility service
companies are regulated in the public interest, regulation should provide incentives for utilitiesto
adopt new methods, improved qudlity, increased efficiency, lower costs, new markets and
expanded output to meet risng consumer demand.

State regulatory commissions are refocusing their missons and structures in response to
changesin the foundations of the quasi-judicial process that has predominated over the last 100
years. The quas-judicid practices of regulatory commissions grew from the failures and
incongstencies of regulation directly fram the bench (i.e, judicid regulation), vialegidation
(i.e., rate-setting by law), and by grants of locdl franchises® State commission regulation
replaced these varying forms, growing steadily in authority after 1887 when the Interstate
Commerce Commissionwas created. The power to set rates (e.g., railroad rates) was established

with the ICC, and many state commissions which had previoudy been forced to rely on publicity

3 CharlesF. Phillips, The Regulation of Public Utilities: Theory and Practice, (Arlington, VA: Public Utilities
Reports, Inc., 1993), p.173.

* David Chessler, “The First and Current Competitive Eras In Telecommunications: Lessons From History and
Limits of Antitrust Policy Today,” (Columbus, OH: NRRI 02-06, March 2002)|hnp;mamm.nm.ghj_o_- |
| state.edu/phpssll3/search.phpfocus=02-06& select =Publicalions. |
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to enforce their findings were newly empowered to determine binding rates and sandards for
utility providers. The enactment of the Administrative Procedure Act (APA)° provided a
uniform set of procedures for amogt al federd agencies. It has al'so served asamode for many
Sate adminigtrative procedure statutes.

Contemporary Regulatory Environment

Today, regulatory commissions are lessinclined to rely solely on traditiona control
mechanisms such asrate cases, and ingtead they are evolving as inditutions by “turning outward,
becoming less adversarid, and reestablishing consensus among stakehol ders about regulatory
methods and ingtitutions™® These stakeholdersinclude:  utility managers, shareholders and
bondholders, large and smal business consumers, residential consumers, as well as Sate and
federa legidatorsand regulators. To some extent, regulatory commissions have been forced to
redefine their traditiond roles as the consent to be governed or ruled through commission rate
cases, for example, has eroded. Increasingly, stakeholders are turning to legidatures and federa
policy makers to achieve their preferred outcomes, and often subjecting the regulatory
ingtitutions themsalves to denigrating assault. Commissions are now subject to more scrutiny
regarding their authority. They are adapting to these chalenges by transforming regulation
through increased use of dternative dispute resolution (ADR) techniques, consumer education
and outreach dissemination of information, and increased involvement in the policy making
process. Thislast technique requires commissions to define an effective and legd baance
between their involvement in political processes and the maintenance of their ability to apply due
process protection when appropriate. Commissioners and staff have had to expand the range of
their skills and functions. Increasingly, commissions will “need to become policy leaders,
advocates of conflict resolution, consumer advoceates, legidative advisors, facilitators, and chief
information officers”’

The introduction of more market competition in utility provision and market- based
regulation has paradoxicaly increased the demands on commissons. Commissioners must pay

® 5U.S.C. 88 551 et seq.
® David Wirick, “The Building Blocks of Regulatory Successin the New Era,” in NRRI Report, The State of
Regulatlon An Annual Examination of the Four Utility Sectors, (Columbus OH NRRI 01-10, August 2001), 2
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more attention and be responsive to the legidative actors who have sanctioned much of the
deregulation legidation, and at the same time, they must become more attentive to the needs of
consumers who increasingly fed left to fend for themsel ves amidst many contending companies.
A focus on consumers has aways been a part of commission work, but it isincreasingly
important as service providers compete for customers across multiple service categories, often
without establishing a physica presence near the customer (e.g., service resdllers). These trends
require flexible regulatory ingtitutions and practices (e.g., regiond regulaion mechanians),
which dlow commissions to continue to reassure the public that its interests are safeguarded.
Because of changes in both the markets of service providers and the domain of commission
regulatory authority, commissioner respongbilities have increased and the quasi-judicid function
of retrogpectively determining facts and assessing pendties has had to be supplemented with
proactive management of al the parties’ interestsin public utility service provision.

Evolution away from traditiond trid-type quasi-judicid regulation toward proactive
practices is not without pitfals for commissioners, and defining the appropriate balance between
the need for crestive, flexible, and rapid regulatory decision-making and the need to operate

"8 wherdin

within statutory limits may be problemétic. For example, “regulation by negatiation,
service providers, consumer groups, legidators and regulators are brought together, considered
equd and led by commissonersto fulfill the public interest, may involve commi ssioner
communication with utility company officids that sretches ethica codes. To minimize
gppearances of impropriety on the part of commissioners, procedures and communication of
commissoners are governed by certain ethica concepts. In dl ingtances, the commissoner’s
respongbility isto not unfairly advantage or disadvantage a party through information
dissemination.

Ex Parte Communications

Limitations on communications among parties outsde of the hearings process (described
as ex partecommunications) vary by state and often affect the relationship between

8 Other regulatory modelsinclude: regulation by information, legislative or policymaking regulation, and consumer
protection based regulation. See David Wirick, New Models of Regulatory Commission Performance: The
Diversity Imperative (Columbus, OH: NRRI 99-15, November 1999) http://www.nrri.ohio- |

| state.edu/phpss113/search.php?focus=99-15& select= Publicati ons.|
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commissioners and their gaff. In generd, off-the-record communications between and among
partiesis prohibited. Some states Smply prohibit ex parte communications; others describe how
ex parte communications can be remedied (usually by notice of the fact that an ex parte
communication has occurred, the participants to the communications, and the content of the
communicetion). In some states, commission saff are defined as* parties’ to a case, and they
perform an advocacy role; communications between commissioners and those staff are
prohibited on matters that are being contested. In other Sates, Saff are not parties to a case but
may be defined as“ participants.”  1n those states, more commissioner-gaff interaction may occur
during the progress of a case, and advocacy on behaf of consumers and othersis provided by
different entities. In other cases, advocacy Staff are identified by memorandum” for each case,
dlowing aflexible approach to the identification of advocacy and advisory staff. In some dates,
commissioners are assgned specific, permanent advisory saff, who of course may interact with
commissioners a any time on any subject. Theruleson ex parte communications as they effect
commissoner-gaff relations are amatter of some concern & many commissions and, in some
cases, may adversdly limit the availability of expert advice provided to commissoners on

complex issues.

Open Meetings

Ancther ethica regulatory practice is the open meetings requirement, which again, differs
by state. For example, in Colorado only one commissioner can be at a meeting where “ public
businessis discussed” because of the legitimate desire to have commissioner interaction a meatter
of fully disclosed public records. Unfortunately, this makes collegid working relationships
among commissioners more difficult. The open meetings (“sunshing’) requirement can make
deliberations difficult as wel, thereby increasing dependence upon gaff. Open records laws
vary from state to state, but generally apply to the case records and orders, and typically do not

apply to commission work products, draft opinions, and|proprietary informatior} The

importance of these practices inheres in the value of the information that commissions obtain in
hearings and staff work.



Corporate Confidentiality and Consumer Affairs

Another issue of concern to utilities and commissonsis the designation of information
provided to the commission by the utilities as confidential. In most cases, the regulatory
presumption isthat any information requested by commissions and provided by othersis public.
Clearly, providers of service regard some information as proprietary, but typicaly the onus fals
on the provider of information to judtify its confidentidity. It isthe repongbility of the
commission to make judgments regarding the treatment of sengtive information. Ingppropriate
dissemination of information or use of commission procedures may alow competitive uility
providersto increase their competitors cogts, cause delaysin entry, or to engage in other
anticompetitive behavior (e.g., by acting as a price follower, or copying innovations or new
sarvice offerings filed with the commission). The protection o proprietary informetion is
essentid to maintain alevel competitive field in the utility industries and to protect the integrity
of the regulatory process.

Consumer affairs matters figure prominently in corporate confidentidity and commission
work as commission contacts with the public are carefully recorded. The commission’s ultimate
respongbility to consumersis balanced againg the service provider’ s desire for confidentiaity in
its dedlings with and complaints from customers. Nonetheless, commissions engage in consumer
afarsinvesigations, enforcement actions, and education initiatives that publish important facts
about corporate behavior and overdl customer quality-of-service issues. These respongibilities
require commissions to record al forms of customer contact with the commission’s consumer
affairs department, including inter alia email, phone, walk-ins, and letters. Records of customer
contact dso ensure that such information is available to commisson saff in gppropriate areas
(e.g, multiple price complaints againgt an entity for enforcement action or public information
dert).



Electricity Regulation

Overview of Regulated Electricity Markets

Electric power isa critical component of economic opportunity and growth, and hence
political stability. The bankruptcy of the Enron corporation and the crigsin Cdifornid s eectric
market in 2001 brought renewed focus on this relationship and the importance of regulatory
policy. Thedectricindudtry isundergoing its most fundamental change in over six decades, and
it isingtructive to review how the industry and regulatory relaions at the state and federd levels
developed. Before the passage of the[Public Utilities Holding Company Act (PUHCA) |
P77 Wwwa Taw.cornal.edwuscode Io/chZntmi]in 1935, there were multiple eectricity

providers serving the same geographic area and financid holding companies controlling

affiliated corporate structures. These holding companies were able to generate large revenues
and profits without the corresponding costs associated with eectricity provison, while gouging
consumers through large fees charged to their affiliated operating companies. These fees borne
by the operating afiliates of the holding companies were then subsumed in the cogt structure of
the operating company and spread out over its customer base, hiding the large profits generated
for the holding companies. State regulation of dectric operating companies began in 1907 and a

Federal Power Commission (FPC)|was established in 1920, but they were incapable of keeping

pace with the financia structure of the holding companies, or as with the FPC, were not
chartered to regulate e ectric operating companies. Because of the various abuses and power of
the holding companies'® and the market' s failure to provide electricity to rural aress, the PUHCA
and the[Rurdl Electrification Act (REA)[Rfp:/wwwA.Taw.cornell.edu/uscodel //90L htmi jwere
passed in 1935, ushering in ardatively Iplacid eraof regulated eectric utility provison.

PUHCA, REA and the [Tennessee Veley Authority|[ttp:/www.tvagov/] projects under
the Roosavelt adminidration al chalenged the exclusive investor-owned utility model and put
forward the modd that e ectricity provison was best considered anatural monopoly, therefore

properly regulated by politica authorities regardless of ownership Structure. Asaresult of these

® The FPC was chartered to regulate construction and operation of hydroelectric power projects, not investor-owned
electric utilities. See Phillips, The Regulation of Public Utilities, pp.644-666.

10 By 1932, the eight largest holding companies had control over 73 percent of electricity generated by investor-
owned utilities.
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changesin the middle 1930s, the dectric industry became organized largely around investor-
owned utilities that served single, integrated, contiguous service territories™ As proponents of
public regulation predicted, during the next four decades the eectricity industry developed
capacity ahead of demand and rdligble supply. Rdiability began to fater in the middle 1960s
with the Northeast power failure of November 1965 and the June 1967 power interruptionsin the
PA-NJMD interconnection. In response to these reiability chalenges, the industry formed nine

regiond reliability coundilswww.nerc.com covering North America. Interconnection agreements
for better managing peak demand and power poolsto cresate necessary supplies during pesk
demand periods and ensure adequate reserves were dso formed.  The dectric industry faced

other challenges with the energy supply shocks of 1973-4. The increasing costs to some eectric
utilities(e.g, those using petroleum:-fired generators and/or subject to increased construction

costs due to higher energy input prices) caused some like Con Ed in New Y ork to forego
dividends to shareholdersin 1974 and to raise prices onto most customers.*? In 1978, the Public
Utility Regulatory Policies Act (PURPA) htto://www4.IaN.cornell.edu/uscode/16/2601.html |Was
passed as a means of reducing dependence on ail for energy. PURPA’s*main intention was energy

conservation by encouraging or removing obsta:lesto and renewable energy

nl3

production.
New Suppliersand Market Power

Energy price shocks and PURPA combined to focus regulators attention on rates paid by
customers and to endeavor to bring more diverse sources of eectric supply on line. Incentives
for energy conservation, efficiency and dternative sources were built into the legidation and
then implemented by the newly established [Federa Energy Regulatory Commission (FERC)|
. In order to bring about greater use of renewable sources, competition and
efficiency, the FERC authorized Pudifying fedlities (QF) |to sl dectriaity to utilitiesand
ordered that utilities had to purchase QF dectricity and not discriminate againg them in

™ pyblic power or cooperative-owned utilities accounted for only 7.9 percent of the electricity industry in 1935, but

22.8 percent in 1990. Phillips, The Regulation of Public Utilities, p. 649.

12 Consolidated Edison Company of New Y ork was producing 75 percent of its electricity from burning foreign oil,
whose price had trebled by early 1974. See Phillips, The Regulation of Public Utilities, pp.36-7, footnote 61.

13 Ken Rose, “ Four Evolving Issues for Policymakersin an Eraof Continual Change in the Electric Industry,” in
NRRI Report, The State of Regulation: An Annual Examination of the Four Utility Sectors, (Columbus, OH: NRRI
00-07, May 2000), 2 Ihttlo://www.nrri .ohio-state.edu/phpss113/search.php?focus=00-07& select=Publications.
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maintaining and purchasing power. These requirements began the process of opening up
electricity generation and transmission to competition. The FERC further prodded wholesdle
competition in eectric gereration with its 1988 requirement of open access as a precondition for
merger gpprova. This access was legidatively mandated in 1992 with the passage of the Energy
Policy Act]http:/mww.epa.cpv/rediation/yuccalenpad2.htmfand finally implemented under
FERC Order 888 in 1996 |nttp://www.ferc.fed.usnews/rules/pages/order888.ntm| Pursuant to
this FERC order, states began passing dectricity market restructuring and retail competition
legidation in 1996 and have since begun itsimplementation.

Ihttp:/Avww.eia doe.gov/cnesf/dlectricity/chg_str/regmap.htr. |

The successful integration of QF eectric generation prompted new actorsto enter the

generation segment of the industry, indluding findependent power producers, unregulated utility

affiliates and exempt wholesde generators. The FERC oversees most of these new market
entrants operations, and sets the rates these new entrants receive for their power. These
developments harken back to the early days of the industry; now, as then, multiple eectricity
providers may cover asingle contiguous territory. Other segmentsin the industry are preparing
for or being opened to greater competition (e.g., interstate transmission grid and retall
competition) and the market for eectricity isitsaf being rapidly differentiated as competitors
seek to specialize (e.g., wholesae, retail, firm, non-firm, peek, off-peak and ancillary power).
With increasing market segmentation and differentiation has come complexity and disputes over
rate setting and cost recovery among al the actors (e.g., rate unbundling,
transmission rates, distribution rates for resdlers, etc.). The FERC maintainsits primacy over
most of these issues; however, sate commissions have important decisonsto makein
restructuring dectricity markets and in complying with FERC orders. For example, FERC Order
2000] hitp://www.ferc.gov/Electri/RTO/2000a.pdf |caling for fegiond trangmission |

organizations (RTOS‘ to supplant state-only oversight of retail markets has encountered

resistance partly because, “FERC' s investigations into supplier have so far been
inadequate.”**
The ongoing inquiry into Cdifornid s troubled trangition to more competitive eectricity

markets caused other statesto delay retail competition (e.g. Nevada) and re-opened the

14 Ken Rose, Ken Costello and Mohammad Harunuzzaman, “Energy Industry Restructuring,” The State of
Regulation: An Annual Examination of the Four Utility Sectors, (Columbus, OH: NRRI 01-10, August 2001), 41
!http://www.nrri .ohio-state.edu/phpss113/search.php?focus=01-10& select=Publicati onsll
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theoretica and practical issues of assessng market power. With changing markets, it is often
difficult to determine who is cgpable of exercisng power to raise prices sgnificantly above those
that would result under competition, let alone reach conclusions about actual market
manipulation by companies. Nonethdess, the FERC has the responghility to “fix wholesale
markets’ if they are broken, and ddlay in reacting to Cdifornid s Situation did not assuage other
states concerns. The FERC did act on June 18, 2001, ordering “market-based” price mitigation
on wholeﬂe prices (i.e., aprice ceiling when reserves fal below 7 percent) across
the eleven-state Western power market, and this did ease the upward trend in prices and other
resulting market failures (e.g., bankruptcy of PG& E). In the future, “detecting when market
power actually occurs, the magnitude when it is exercised, and what steps should be taken to
correct the problem onceiit is found, are where the disputes will arise*

The FERC addresses dl of these issuesin its Standard Market Design Notice of Proposed
Rulemaking (SMID NOPR), issued in July 2002. pvwvv.ferc.qov/Electnc/rto/M rkt-Strct- |

[Comments aiscuss on_paper.ntm| Following the policy direction set by the Energy Policy Act
and FERC Order Nos. 888 and 2000, the SMD NOPR lays out a plan to standardize the Structure

and operation of competitive wholesale markets nationwide. The SMD NOPR proposes a
comprehengve rule that would bring about extensive changes in the dectricity market. Due to

the extent of these changes, many state regulatory commissions and utilities voiced concern over
the proposed rule. A white paper issued by FERC in April 2003 outlines changes to the proposed
rule based on the numerous concerns raised in comments to the NOPR. According to the white
paper, the find rule will Hill focus on the formation of RTOs and on insuring thet dl RTOs and
1SOs have good wholesale market rulesin place.™®

15 Ken Rose, “Four Evolving Issues for Policymakersin an Eraof Continual Change in the Electric Industry,” The
State of Regulation: An Annual Examination of the Four Utility Sectors, (Columbus, OH: NRRI 00-07, May 2000),
6.

16 Asof April 2003, the fate of the final SMD ruleisstill uncertain. The white paper callsfor further public
comments. Thus, it is possible that there will be even more changes before afinal ruleisissued. Moreover,
Congress could yet step in and change the electricity markets or FERC jurisdiction via statute.
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Natural Gas Regulation
Overview of Regulated Gas Markets

Thefnaiurd gasfindustry has undergone profound development. Unlike the electric
industry, the natural gas industry hes seen market and regulatory restructuring over along period,
and markedly so since the late 1970s. Partly because of this experience, even as natura gas
prices rose dramatically during the winter of 2000-2001, more electric generation was moving to
the use of natural gasfuel. Increased dependency on natura gas for electric generation is
predicted to continue, particularly in light of its environmental benefits. The price of naturd gas,
however, has shown significant fluctuation since it wasfirgt subject to supply concernsin the
1970s, including percelved and then actud shortages in the interstate sdles market. Sincethe
Naturd Gas Policy Act|http:/Amww.ferc.fed.us/informational/acts/ngpa.htmwas enacted in 1978,

the complete regulation of naturd gas prices, from the source (i.e, to the consumer
(i.e., burner tip), has given way to mixed regulatory authority of state commissions and federa
regulators as well as unregulated competition among wellhead producers, ﬁarketerﬂ and [brokers

To manage the risk of fluctuating gas prices across the now independent business

segments from source to customer (i.e., wellhead producers, batheri ng companies| interstate

hipdined marketers/brokers Jocal distribution companies (LDCs)), many businesses use

Cderivativesiand other hedging instruments. These tools are intended to reduce therisk of voldtile
prices negetively affecting operations, but their use by gate regulated LDCs and FERC regulated

interstate pipeline companies raises severa concerns.’’ For state commissionsthese include:

determining how hedging fits with a utility’ s more traditional gas- management strategy, which
centers on the purchase and storage of actua gasquantities, defining a reasonable and specific
risk management drategy for LDCs, etablishing regulaory incentives for utility hedging,
particularly recovery provisions related to hedging-program costs or losses; specifying operating
features of an LDC hedging program, including specific safeguards, limits and reporting

7 These issues are more thoroughly reviewed in arecent NRRI publication coauthored with the Kansas
commission’s Chief of Economic Policy and Planning. See Ken Costello and John Cita, Use of Hedging by L ocal

Gas Distribution Companies. Basic Considerations and Regulatory |ssues, (Columbus, OH: NRRI 01-08, May
2001) [http://www.nrri.ohio-state.edu/phpss113/search.php?focus=01-08& sel ect=Publications
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requirements; and findly, evauating the effectiveness of different hedging tools by defining and
accounting for performance possibly judged againgt a*prudent” standard.

Changesto Commission Oversight and Gas Market Structure

State commissons are a the regulatory forefront in ng how much risk is prudent

for LDCsto assume, and they are in this position because of the failure of price cap regulaion in

the 1970s. By the late 1970s, wellhead price ceilings were curtailing investment in more

capacity and causing diversons away from interstate transshipment. These deficiencies resulted
in the Natural Gas Policy Act, which aimed primarily a deregulating the price of natura gas
production at the wellhead, so that the incentive to produce and transship more natural gas would
take hold again. The industry took time to respond to this law aswell as FERC rulings designed
to bring this about (e.g., FERC Order 380 in 1984 reducing coststo LDCs for switching
suppliers). Despite these efforts, by 1986 natural gas consumption in the United States was 22
percent less than it wasin 1970.*® The FERC acted decisively at thistime to change the gas
market by opening up the interstate pipeline to greater competitive access (e.g., FERC Orders
436 and 500, in 1985 and 1987 respectively). Asaresult, in 1989, 75 percent of pipeline—
transported natura gas was owned by third parties, not the pipeine or wellhead production
company. FERC Orders 636 and 637 in 1992 and 2000 furthered this competition in naturd gas
production and interstate trangportation by requiring mandatory pipeline services
and pricing a market rates, dlowi ngto the interstate pipelines, and market-based
trading of pipeline capacity itsdf, not just the gas traversing through it (e.g., FERC Order 637
removed price ceilings on short-term secondary market [Capacity release radingjuntil September
2002).

Competition outside the was established by these prior developments, but
competition within retail markets for resdential and business cusomers (i.e., local distribution)
has only just begun. State customer choice programsin locd distribution began in 1995 and are
proving to be chalenging for state commissonsto implement. For example, Georgiadlowed

18 Wellhead price cap removal did not occur at one instant, rather price cap removals were phased in and only fully
implemented in 1993, pursuant to the 1989 Natural Gas Wellhead Decontrol Act (1989). Ken Costello, “Regulation
of aRestructured Natural Gas Company,” in NRRI Report, The State of Regulation: An Annual Examination of the
Four Utility Sectors (Columbus, OH: NRRI 00-07, May 2000), 21{http://www.nrri.ohio- |

state.edu/phpss1i3/search.phpfocus=00-0/& select= PubllcaI|onslPh|II|pa The Requlation of Public Utilities, 708.
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retail competition beginning in 1997 (i.e., competitive gas marketers) and the effects highlight
that dow implementation and more state commission oversight of competing marketers may be
warranted.® Increased competition at the retail level is likely to increase commission workloads
and responghilities, both in monitoring customer satisfaction and in policing againgt market
power abuses. The potentid pitfalls of competition areillustrated by El Paso Natural Gas
market manipulation in Cdifornia. El Paso Naturd Gas exercised market power by limiting the
natural gas supply and therefore driving prices higher.2° Interstate pipelines and gas marketing
companies may be ffiliated and use their market power to restrain price competition. Because
of this possibility, state commissions will need to devote increasing resources to the andysis and
monitoring of these companies and insuring effective entry of new competitors. Although the
natural gas market is fluid and competitive today, with about 60 percent of dl transactions
occurring in the spot market, the benefits of retall competition must be delivered to customers
within the commisson regulated territories of the LDCs in order for the regulatory landscape to
change further in the direction of openness.

These changes and chalenges suggest commission responsbilities shifting away from
treditiond rate-of-return regulation. Instead, commissions need to be adaptive to increasing
segmentation in the natural gas industry, as some sarvices retain characteristics of natural
monopolies while others will be more susceptible to competition. Adaptive regulatory models
should encompass severd of the following characterigtics:

1. A bifurcated pricing system, traditiona rate setting for captive customers and market-
based pricing for other services.
Regulatory monitoring and evauation systems guarding againgt market-power abuses.
Regulatory oversight ensuring no deterioration in a utility’s quality of service.
Codes of conduct preventing customer abuses from utility-affiliate interactions.
Consumer protection rules preventing activities harming consumer interests.

© a0 & W D

Service unbundling rules shgping the execution of customer choice programs (e.g.,
pipeline capacity assgnment).

19 For example, one survey found 46 percent of the largest LDC incumbent, Atlanta Gas Light Co., customers “wish
that natural gas deregulation had never occurred.” See Ken Costello, “ Georgia Gas Restructuring Problems,” in
NRRI Report, The State of Regulation: An Annual Examination of the Four Utility Sectors, (Columbus, OH: NRRI
01-10, August 2001), 44 |nttp://www.nrri.ohio-state.edu/phpss113/search.php?focus=01-10& sel ect=Publications
20 A symmary of the case can be found on the website of the California Public Utiliiies Commission at
http://www.cpuc.ca.gov/stati c/announcements/announcements+archive/puc+prevail s+in+el +paso+compl aint.htm
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Telecommunications Regulation

Overview of Regulated Telecommunications M arkets

Thedecommunicationd industry has experienced a great ded of technologicd and

regulatory change, but not as much change in the actua competitive landscape as envisoned in

the Telecommunications Act (1996) http://mww.fcc.gov/teecom.html] Since the Act’ s passage,
there are fewer ilNCUMDENt Tocal exchange cariers (ILECS)| due to mergers (e.g., SBC and

Ameritech), but there have been tremendous innovations and technologica advances acrossa

whole range of telecommunications services (e.g., loca, short-haul long distance and long-haul
long distance telephony, cable internet, DSL internet, wirdless digitd, etc). Competition in the
telephony market has increased with competitive local exchange carriers (CLECs) sarving

increasing numbers of locd telephone lines nationwide. However, the pricing of unbundled
network dements (UNES) remains contentious among competitors and the ILECs. Pricing of
UNEsis particularly sticky asthe historic regulated prices captured dl of the subsdy functions

for providing universa sarvice. New market entrants are naturally not as interested in paying for
current universal subscriber subsidies, let alone costs associated with past subsidies, and have
sought a competitive advantage in paying for only their service ssgment’ s actua economic costs.
The|Federa Communication Commisson (FCC) responded to these issues by darifying its
unbundling rules in late 1999, establishing pricing guiddines for UNES across three different

price zones, urban, suburban and rurd. UNE prices have been fle-averaged|within each price
zone so that new entrants costs reflect the actud network costs of an individua service or

connection in each price zone.

Aswith any regulatory action, this ruling may advantage some service providers over
others, and thisis more likely as price cap regulation based on reasonable rates of return for
investments gives way to pricing based only on the cost of providing the interconnection or
network element. Because of the competitive advantage that can be had in price distortions on
UNEs or any individua interconnection charge, questions of market power should be uppermost
in state and federd regulators minds. “The Telecommunications Act of 1996 crestes unique
mechanisms whereby entry deterrence may be a profit maximizing strategy for ILECs. By
imposing girict conditions and high costs on interconnection, unbundled network € ements
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UNESs, and resde, ILECs can deter entry by reducing or eiminating potentia competitors profit
opportunities”®* Monitoring ILECs, pricing efforts with these concerns in mind will continue to
increase in importance as ILECs enter the lucrative long distance markets. Current FCC rules
stipulate demongtrated nondiscriminatory access to the ILEC sterritory in order for ILEC State-
by- state long distance applications under Section 271 of the Telecom Act to be approved.??

Telecom Chronology

A brief historica outline of the telecommunications indudtry illugtrates the evolution
toward more competitive markets™:

1876 Invention of the telephone
1876 — 1934 Exploitation of the invention
Theodore Vail and patent control —used regulation to retain
monaopoly and used scientific research so Bell advantage would
not be lost
State regulation begins
1934 Communications Act of 1934
Federd Communications Commission created
Regulated monopoly with assured rate of return on
investment/cogtsin return for universal service
1934 - 1984 Expangon of telecommunications
Universa sarvice largely achieved
Bell acquires top license patents (1956)
Private microwave communications alowed
AT&T drategy of delay
1984 AT&T divedtiture; Cable Communications Policy Act

L Edwin Rosenberg and Michael Clements, Evolving Market Structure, Conduct and Policy in Local

Ielmmmunmatmns (Columbus OH: NRRI, 00-05, February 2000).
Sect| on 271 of the Telecom Act sets out a 14-point competitive checklist for [on

g distance applications. See

23 SeeGeraId Faul haber TeI ecomin Turm0|l Technol ogy and Public Palicy (1987)
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Creation of the seven “baby” bdls
Loca cable monopolies and expansion of cable infrastructure

Cdlular licenses

1984 — 1996 Pressure on the structure of regulation
Divergty and convergence in the industry
State efforts to reinvent regulation

1996 Tdecommunications Act

Opened markets to competition, sets standards of competitive
entry for states to enforce (e.g., FCC 14-point checklist)
Preserves and enhances universal service
1999 Supreme Court Decison vaidating FCC authority to set UNE
pricerules, AT& T Corp. v. lowa Utilities Board

State commission regulation responghilities have increased with movement toward
greater competition in telecommunications, while their responghbility to promote “economic
efficiency, economic development, equity and consumer protection” remains®* The Telecom
Act charges gate utility commissions with increased responghbilities to promote competition and
to monitor and arbitrate the often conflict-1aden interconnection arrangements between
incumbent local exchange carriers and competitors. The Act has further increased corporate
efforts to influence market outcomes, and commission gpprova of mergers and joint
arrangements between firms will likely aso increase workloadsin the coming years. Lastly,
consumer satisfaction will remain a cornerstone of commission attention, particularly as ILECs
must not let service qudity deteriorate if they want to qualify for long distance market entry.
This respongbility and ILEC service area expanson are chdlenging sate commissions to adopt
new oversght techniques often in cooperation with neighboring statesin order to secure qudity

sarvice for customers (e.g., western states' regiona oversight of Qwest).

4 Vivian Witkind Davis and Frank Darr ‘State Comm|$|ons in the Global Tel ecommun|cat|ons Revolution,” in
NRRI Report, a , (Columbus, OH: NRRI
00-07, May 2000), p.29.
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Water

Overview of Regulated Water Supply

The water indudtry is perhgps the most vital of dl public utility industries, and as yet, the
least subjected to the tenets of market competition. The water industry covers services and
issues such as groundwater, drinking water, wastewater and related environmental and
sugtainahility concerns. The mgor federd legidation affecting state commission respongbility
on water issues are the Safe Drinking Water Act Hitip:

the Clean Water Act hitp://www.epa.gov/regions/water/cwa.htm| and the Water Resources

Planning Act|nttp:/epw.senate.gov/wrpa.pdf] The water industry is subject to grester federal
authority than the other mgjor industries regulated by state commissions, asthe U.S.

|Envi ronmenta Protection Agency (EPA] and other federal agencies set most of the sandards

and make decisions on mgor infrastructure projects. Nevertheless, like the other public utility
industries, the water market and regulatory framework are undergoing change. Infrastructure
issues remain paramount in the industry. Estimates for the cost of necessary investments are
high.

Funding these investments will likely be the main industry issue before regulatorsin the
near future, dthough water qudity standards for both drinking and wastewater will dways be
present. These investments are increasingly subject, however, to private water company
caculation rather than federd or state commission dictates. Industry restructuring through
acquisition, privatization, and merger isamgor driver of change and may be accelerating in the
near future. Thereis evidence to suggest neglect of the water infrastructure, as one industry
expert dryly noted, “our water infrastructure isfour times aslarge as our interstate highway
systemn, but because it lies mostly underground, its degradation has been invisible to consumers

and the government.”?°

% Jack Hoffbuhr, AWWA'’s Executive Director, quoted in John Wilhelm, “A Forward L ook at the U.S. Drinking

Water Industry,” inNRRI Report, The State of Regulation: An Annual Examination of the Four Utility Sectors,
(Columbus, OH: NRRI 00-07, May 2000), 55IlwttD://WWW.nrrl.oh|o-staIe.edu/phpssllS/search.php?focuszoo-l

U /& SEIeCI=PUDIICAll ONS.
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Glossary

Access Charge: A charge made by an ILEC for use of itsloca exchange facilities for purposes
such asthe origination or termination of traffic carried to or from a distant exchange by an inter-
exchange carrier. Some access charges are billed directly to loca end users, avery large part of
al access charges are pad by inter-exchange carriers.

Administrative Procedure Act (APA):|5 U.S.C. 88 551 et seq| The primary statute governing the
procedures of federal agencies. Mogt Sates have Saiutes based on the APA. The adminigtrative
process set out by the APA consists of: (1) Rulemaking— agencies often perform alegidative
function via notice and comment (informa) ruemaking. The public isinformed that an agency is
considering a new rule when aNotice of Proposed Rulemaking (NOPR) is released. Public
comments are solicited on the NOPR, and then afind rule may be promulgated. NOPRs and
find rules are published in the Federa Regidter. A list of current rulesin force can be found in
the Code of Federd Regulations (CFR). (2) Adjudication—An agency process Smilar to acivil
trid. Cases are usudly heard by adminigrative law judges (ALJ). Juries are not employed in
adminigrative adjudication. (3) Alternative Dispute Resolution methods are aso used by
agencies (see infra).

Alternative Dispute Resolution (ADR): A means of settling a dipute without resorting to litigation.
Usudly refersto arbitration, mediation, and conciliation.

Avoided Cogts: The cogs a utility would incur but for the existence of an independent generator.
In other words, the amount it would have otherwise cost the utility to produce the power itself.

Benchmarking: A firg sep in incentive-based regulation, allowing rewards or pendtiesto a
utility’ s earnings based on comparing the utility to a pre-set standard or against an index of
characterigtics of other utilities (e.g., one utility’s costs of production with an average cost of 20
other utilities, or price paid for natural gas versus a broad index of natura gas prices)

Broker: Power brokers are entities that transact in power without taking possession of it. Thus,
hey &t as agents, arranging sales of power. Power brokers, unlike power marketers, are not
required to register with FERC.

Bundled Sdes: Combined sales and transportation gas services, from the wellhead to the
delivery point, or from the citygate to the burner tip. Previoudy known as the “Merchant
Function.”

Capacity Rdease Marketl Following FERC Order 636 (1992), the capacity release market

emerged alowing third parties access to the interstate pipeline and storage markets, often a
below “list prices” Information on suppliesis updated on the capacity releasing electronic
bulletin board, facilitating greater trading in these segments of the gas indudtry.

Citygete: [A point or measuring station a which a gas distribution company receives gas from an

Interstate pipeline company or the transmission system.
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Codes of Conduct: Utility commission rules promoting fair competition in the retail marketing of
power.

[Cogeneration] The use of “waste heat” by an eectric generation facility, usualy resdua steam

from electricity generation, in anearby industrid operation. Energy and fue usage
efficiency are enhanced through cogeneration. These operations are increasing as industria
facilities are producing their own electricity and utilities are often required to purchase the excess
electricity at their avoided cost.

!De averaged Pricinq:|A method of determining the rate structure of UNES based on the
geographic distance from the utility to the end user.

Delivery Paint: The point where gas leaves FERC jurisdiction (i.e., interstate pipeines) and
enters sate jurisdiction (i.e., citygate and residentia/business customers of local distribution
utilities), usudly controlled from there on by LDCs;, transactions a this point include price
reporting and aggregated volume ddiveries, usudly subject to operationa bdancing agreements
between LDCs and interstate pipeline companies.

Department of Energy Organization Act B2 U.S.C. §7101 et seg] This statute created the
Department of Energy.

Deregulation The process of reducing or diminating government regulation of utilities.
Deregulation is generaly associated with the idea that competition between private firms can
keep marketsin check and lower prices. Deregulation isthe opposite

Do Not Disconnect (DND) Policies: Many households that currently do not have telephone
sarvice are ones that formerly had service but were disconnected for non-payment. As of
December 1998, 18 states had implemented a“ do not disconnect” policy where local exchange
carriers are prohibited from disconnecting customers as long as the customer paysthe loca
portion of their telephone hill.

Due Process A phrase used in American law to refer to the fundamentd principles of fairness
and procedura justice deemed to be essentid for arule of law. The Fifth Amendment of the
United States Congtitution (made applicable to the states by the Fourteenth Amendment)
provides. “No person shall...be deprived of life, liberty, or property without due process of law.”

Electricity Wheding: Refersto the carriage of dectricity from asupplier to athird party across
the transmission lines of an intermediate utility for ddivery. Most wheding iswholesdlein
nature (i.e., the third party is another utility). Retall wheding refersto an dectric generating
facility sending power directly to consumers, bypassing utilities except for payment for transport
over thetransmisson lines.  The FERC does have some authority to mandate whedling, but it
does not exercise often.

Elements Components of the access charges that LECs charge to interexchange carriers (1XCs),
e.g., switching charges, trangportation charges, and directory assistance.
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Embedded Costs. The actud fixed charges on a utility’ s long-term debt plus the annud
dividerd requirements of preferred stock. Embedded costs therefore include afair rate of return

on the origina cost of facilities less operating and maintenance expenses, depreciation and taxes.

Ex Parte Communicetiort Any communication that takes place between parties to a case outside
the presence of other interested parties related to a commission proceeding (e.9., hearing, rate
case, adjudication).

Federd Communications Commission (FCC)t The FCC is an independent regulatory agency

created in 1934 to regulate interdate and international communications. Today, the FCC
regulates radio, television, wire, cable, and satellite communications. Intrastate regulation is
under the jurisdiction of State regulatory agencies.

Federd Energy Regulatory Commission (FERC)| An independent agency of the Department of
Energy that regulates the price, terms, and conditions of wholesde power sold in intersate
commerce and dl transmission services.

Federal Power Act (FPA): Enacted in 1920, the FPA establishes guiddines for federa regulation
of interstate energy sdes. Today, the FPA isthe primary statute governing the FERC.

|Federal Power Commission (FPC); The predecessor to FERC, the FPC was established pursuant
he Federd Water Power Act in 1920. It was origindly created to regulate the congtruction and
operation of hydroelectric power projects. The FPC was abolished with the creation of the
Department of Energy (DOE) in 1977. At that time, its functions were divided between DOE and
FERC.

[Financd Denvetlves| Financid instruments (contracts or securities) thet get their vaue from the
price fluctualions of arelated security, future, or other index. Derivatives are traded on a
regulated exchange market (e.g., commodities markets) or over-the-counter.

| Gathering System| The system of pipes and compressors which collect wellhead gas for delivery
O processng plants, transactions in this market cover short-haul transportation charges and
measurement of incoming gas streams.

Grid Company (aka GridCo): A GridCo owns, operates and controls transmission facilities and
assats, while aso transacting in the spot market for electric power saes.

Green Power: Power that is generated from renewabl e resources such as wind, solar, hydro,
biomass, etc. at arate below that of naturd replenishment.

| Incumbent L ocal Exchange Carriers (1 LECs):| The network platform through which various other
Service providers interconnect with cusomers.

lIndependent Power Producer]: An entity thet owns lectric power generation fedilities and sdlls
electricity to utilitiesfor resdleto retail cusomers.
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Independent System Operator (1SO): An ISO isan adminidrative entity (i.e,, either commisson
ingpired or legidatively mandated) that is charged with the efficient operation and control of
transmission facilities and assets owned by dectric utility companies over adefined territory,
usualy statewide. 1SOs are charged with oversight of the reserve capacity of utilities and

helping utilities meet demand, particularly pesk demand.

Integrated Gas Company: A company that obtains a Sgnificant portion of its revenues from the
operation of both aretail gas distribution system and a gas transmission system.

Interconnection: Establishing a physicd link between networks so that traffic originating on
competing networks can be exchanged. The Telecom Act requires ILECs to provide
interconnection and access to network elements “on rates, terms, and conditions that are just,
reasonable, and nondiscriminatory,” which are based on actud network costs. Rura LECs are
exempted from interconnection rules, unless and until legitimate requests for interconnection are
made. State commissonsrule on: exemptionsfor smal loca exchanges; the establishment or
continuation of intrastate acoess and interconnection standards, determine the appropriate resde
discount; and mediate/arbitrate interconnection issues.

Interstate Commerce Commission (ICC): Thefirst American regulatory agency, established in
1887. The ICC had jurisdiction to regulate the activities and ratemaking of common carriers,
including water carriers and ail pipelines. The ICC was aresult of public outrage over the
unconscionable conduct of railroads and the palitica influence of the Granger Movement. The
functions of the ICC were gradually transferred to other agencies until the |CC was disbanded in
1995.

[Local Distribution Company (LDC)] An LDC isthe utility that is responsible for delivering gas
to the cusomer within the citygete (i.e., after the pipeline or transmission company delivers gas
tothe LDC). LDCs are companies who obtain the mgority of their revenues from the operation
of aretall gas digtribution system, and who operate no transmission system other than incidental
connections within their own systems or to the system of another company.

Power marketers are entities that sdll wholesale power that it generated itself or that it
purchased. Power marketers, unlike brokers, are required to register with FERC.

Market Hub: There are over 40 market hubsfor naturd gasinthe U.S. Likethe airline hub and
spoke system, they make possible the numerous interconnections and paths moving gas from
wellheads to retail markets.

The ability to create profits by increasing prices above competitive levels.

Netional Association of Regulatory Utility Commissioners (NARUC): www.naruc.org]NARUC
isanon-profit organization founded in 1889. Its membersinclude Sate regulatory agencies, as
well as utilities regulators from the Digtrict of Columbia, Puerto Rico, and the Virgin Idands.
The misson of NARUC isto serve the public interest by improving the qudity and effectiveness

of public utility regulaion.
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Natural Gas| A mixture of hydrocarbon compounds and small quantities of various non
%érocar%ns exiging in the gaseous phase or in solution with crude oil in natural underground
reservoirs.

Natural Monopoly: The notion that some goods can be provided for by one firm at alower
average cost than whensevera competing firms provide the good. Government regulatory
agencies were a response to such monopolies. The economic conditions that judtify legd
codification and regulation of a natura monopoly are based on economies of scopeand scade. A
natura monopoly avoids the cost of duplicative infrastructures for service ddivery (e.g., two
power lines over same territory) and thus ddlivers service at alower tota cost than if two or more
firms each provided the service (i.e., economies of scope). Natura monopolies aso can achieve
lower average costs over the long term, particularly when larger production capacity yields
decreasing cogts of producing the good (i.e., economies of scale). Because monopoly providers
add capacity in large increments, the average cost of service decreases asthe size of the
additiond facility’ s capacity increases.

North American Electric Reliability Council (NERC): www.nerc.org|Established by the electric
industry to promote the reliability and adequacy of butkpowersoppty.

[Open Access Transportaiion] Trangportation provided by an interstate pipeline company thet is
open to al shipperswilling to ray either the tariff rate or the market rate for capacity service.
The pipeline operator cannot discriminate among competing shippers, and is subject to Part 284
of the FERC' s regulations enforcing this mandatory unbundling of pipeline services.

Performance Based Regulation: In this movement away from basic cost plus regulation (seerate
base-rate of return regulation) aframework is crested with specific utility performance targets
and benchmarks (e.g., reduction in complaints to certain number). Revenues are no longer
determined by only using cost of service studies added to an dlowable rate of return. Instead,
revenues are more variable and based on a customized formula, which could include adjusting
measures for inflation, customer growth, productivity gains, performance rewards and pendties,
and other factors. After adjusting alowable revenue with factors such asthese, rates are then
designed to reflect these broader incentives, often yielding variability on revenues and profits.

Bipdine] A continuous pipe conduit complete with equipment such as. compressor dations,
communications systems; and meters, for transporting natural and/or supplementa gas from one
point to another. This usualy means from a point in or beyond the producing field or processing
plant to another pipeline or to points of use, and also refers to a company operating such
fadlities

Power Pool Market: The power pool isamarket, usudly trans- state, on which spot prices are s,
and pool operators determine which power plants should run in order to insure an efficient

system (i.e., maintaining adequate reserve capacity across pool territory). For the wholesde
electric market, independent generators can sell their capacity to the Power Pool organization,
which would then sl this eectricity to competing digtribution utilities for find retall sesto
customers. Along the way, utilities are paid for their unbundled distribution services by the

various generating and transmisson companies.
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Price Caps. Inthis method of utility regulation, regulators set the maximum price asarvice
provider tancharge and do not regulate its earnings with an alowed rate of return added to its
rate base. Instead, prices charged to customers are fixed under aformula, which includes
indexing for inflation, exogenous factors and productivity gains which in theory lower prices
over time. This gpproach gives the incentive for the service provider to earn profits by
decreasing its cost structure and increasing operating efficiency.

!Proprietary Information] Confidentid information of a utility company or other commisson
proceeding participant. Until used in afind and published ruling or finding, thisinformation
must be kept confidentia (i.e., not disclosed to other parties) because it could cause harm,
alowing potential competitors to abuse the regulatory process to their advantage for example.

Public Switched Network: The worldwide voice telephone network accessible to everybody who

has telephone is called the “public switched network.” The public switched network is made up
of switches and primarily copper wire, plus signding systems. The center of the public switched
network istheloca centra office densdy packed with “class 5" switches.

[Public Utility Holding Company Act (PUHCA)] [[5 U.S.C. §79 et seq] Prohibits the acquisition
of wholesde or retall dectric business viaa holding company unless such business forms a part
of an integrated public utility system.

|Qudlifying Fadilities (QF): Pursuant to PURPA, independent power suppliers that produce
electricity with cogeneration or renewables, and that meet other criteria set by FERC may <l
their dectricity to loca utilities a avoided cost rates.

Quasi-Judicid Process. The adminigtrative process employed by commissions based onthe
modified trid-type proceeding used in rate-setting cases. The basic procedures of atrid are used
in this process and can include: filing of arate request; discovery; pre- hearing conferences, ord
and/or written testimony and rebutta; cross-exanination; administrative law judge opinions; and
afind commission decision or order. Appealsto Sate and federa courts are possible after a

find commisson action.

Rate Base/ Rete of Return Regulation: Thisis the traditiona method of regulating public utility
sarvice providers and establishing rates (i.e., prices of service) to consumers. Utility service
providers net asset value, or rate base (i.e., gross vaue of al property minus the accrued
depreciation of the property) and operating costs are calculated and reviewed by the commission;
prices to consumers are set to cover these costs in addition to a reasonable rate of return on the
present net vaue of the assets of the utility company (i.e, itsrate basg). Thisregulaionisaso
referred to as cost-plus regulation, as the utility costs plus a return on its assets are provided for
in the regulated prices.

Rate Case: A proceeding before aregulatory commission involving the amount to be charged for
apublic utility service.
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Reciproca Compensationt Compensation for one carrier terminating traffic on another carrier’s
network, usualy contentious between ILECs and CLECs, particularly those CLECs that offer

internet service that yielded them revenues from ILECs. The FCC revisad the paymentsfrom
ILECsto CLECs but did not diminate them, so the issue will remain.

|Rgi ond Trangmission Organization gRTO):| Pursuant to FERC Order No. 2000, state | SOs and

some commission functions are to become reorganized under regiond authorities, dlowing
greater region-wide competition in generation and transmission with system oversight a a supra
datelevel. RTOs, like 1SOs, are designed to prevent vertica market control by firms seeking to
favor their own dectric generaion in transmisson to retail cusomers.

Revolving Door Laws: Laws that regtrict post-commisson employment in industries related to
commissonwork. These usudly have minimum time periods a recently retired commissoner
must wait to work for any reated indusdtry.

Rurdl Electrification Act (REA)] [7 U.S.C. 8901 ef seq.|A statute that set up the Rural
Elecirificaiion Adminisiration to finance the consiruction and operation of utility servicesto rurd
aress.

Spot Market] Where eectric generation companies sdll their immediately deliverable dectricity
€.0., the Cailornia Power Exchange).

: Capital costsincurred by utilities that are no longer recoverable (eg., old
generaing plants with environmentd liahilities). When dectricity was provided by one
regulated monopoly, these costs were recouped across the whole customer base. With
competition, many market entrants and customers will seek to avoid paying these cogts, and
incumbent utilities may suffer during the trangition to just prices for these costs across the new
and old entrants.

Sunshine Laws/Open Mesting: Pursuant to freedom of information statutes, most ates have
passed laws requiring regulatory commissons to conduct al meetings among interested parties
to acase in open and public venues. Similarly, the officid record of decisons and filings must
be made available to the public (e.g., open docket of filings in rate cases)

ITeI ecommunications (Telecom): |Any process that enables usersto transmit information to other
users (eg., by radio, wire, dectrical, ectromagnetic, or optical means).

|Tennessee Valey Authority (TVA):| A federal agency established in 1935 to develop the

Tennesee River valey region.

[Unbundled Network Elements (UNE):| The parts of the network that the ILECs are required by
the Telecommunications Act of 1996 to offer on an unbundled basis. This dlows telecom

providersto deliver service without having to congtruct their own network infrastructure.

[United States Environmental Protection Agency (EPA) a.qov| The EPA was established
in the executive branch as an independent agency pursuant to eorganization Plan #3 of 1970.
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The EPA’s misson isto protect human hedlth and to safeguard the natura environment.

Universal Service: A commitment in the 1934 Communications Act to promote communications
sarvicesto dl Americans, especidly thosein rurd aress. It has been a cornerstone of state and
federal telecommunications regulation since then and is supported by three rationaes
underprovided by pure market competition: existence of network externdities; need for dl
citizens to have access to emergency services, and universal service promotes economic growth
and development. Communications companies are required to contribute to a Universa Service
Fund, which compensates companies for providing access to telecom services at reasonable rates
throughout the country.

|We| Ihead:| The point where gasis produced; transactions include sales between interested owners
of the wellhead Ste, sales by interested owners, ddivery to the gathering system and collection
of roydties and taxes.
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